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Opi nion by Bucher, Adm nistrative Trademark Judge:

R J. Mears LLC seeks registration on the Principal
Regi ster of the mark MEARS (standard character draw ng) for
goods identified in the application, as anended, as
“sem conductor materials, nanely group |V sem conductors,
group I11-V sem conductors, group Il-VlI sem conductors and

conpound, nodified and enhanced sem conductors used in the

! Thi s application was assigned from Nanovis LLC to R J. Mears

LLC as a result of a change of nanme executed one week after the
filing date herein. This nane change of July 18, 2003 was
recorded with the Assignnment Division of the United States Patent
and Trademark O fice on August 5, 2003, at Reel 2694, Franme 0936.



manuf acture of sem conductor chi ps and sem conduct or
devi ces; sem conductor circuits,” in International Cass 9.2

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster this designation under Section 2(e)(4) of the
Trademark Act, 15 U.S.C. Section 1052(e)(4), because the
proposed mark is primarily nerely a surnane.

Appl i cant and the Trademark Exam ni ng Attorney
submtted briefs. Applicant did not request an oral
heari ng.

W affirmthe refusal to register.

I n support of the surnanme refusal, the Tradenmark
Exam ni ng Attorney has nmade of record the foll ow ng:
evi dence fromthe Lexis/Nexis USFIND dat abase show ng
surnane significance of the term MEARS; portions of thirty
articles found in a conputerized search of the term MEARS,
four third-party registrations in which the term MEARS is
regi stered on the Suppl enental Register, a webpage from

www. Root s\Web. com showi ng that MEARS is a surnanme; and an

excer pted webpage from ww. yourdi cti onary.com show ng no

entry for the word MEARS

2 Application Serial No. 78273336 was filed on July 11, 2003
based upon applicant’s allegation of a bona fide intention to use
the mark in commerce.



Appl i cant argues that the Trademark Exam ning Attorney
has failed to establish a prinma facie surnanme case.
Applicant chall enges the Trademark Exam ning Attorney’s
concl usion that the purchasing public would perceive the
mark as primarily nmerely a surnanme. Applicant argues that
the nane MEARS is a rare surnanme, that it does not have the
| ook and feel of a surname, that the best case for the
Trademar k Exam ning Attorney’s position is that persons
named MEARS “represents 0.00017461 or 0.01% of the total
United States population,” and that the third-party
regi strations on the Suppl enental Register are not
per suasi ve.

The test for determning whether a mark is primarily
nmerely a surnane is the primary significance of the mark to

the purchasing public. See In re Hutchinson Technol ogy

Inc., 852 F.2d 552, 554, 7 UPQ2d 1490, 1492 (Fed. Cr

1988), citing In re Kahan & Wisz Jewelry Mg. Corp., 508

F.2d 831, 184 USPQ 421 (CCPA 1975) and In re Harris-

Intertype Corp., 518 F.2d 629, 186 USPQ 238 (CCPA 1975).

The initial burden is on the Trademark Exam ning Attorney to
establish a prima facie case that a mark is primarily nerely

a surnanme. See In re Etablissenents Darty et Fils, 759 F.2d

15, 16, 225 USPQ 652, 653 (Fed. Gr. 1985). After the



Trademar k Exam ning Attorney establishes a prima facie case,
the burden shifts to the applicant to rebut this finding.
The Board, in the past, has considered several

different factors in making a surnane determ nati on under
Section 2(e)(4): (i) the degree of surnane rareness; (i)
whet her anyone connected with applicant has the surnane;
(ti1) whether the termhas any recogni zed neani ng ot her than
that of a surnanme; and (iv) the structure and pronunci ation

or “look and feel” of the surnane. |In re Benthin Managenent

GrbH, 37 USPQ2d 1332 (TTAB 1995).

There is no doubt but that the Trademark Exam ning
Attorney has nmet his initial burden of establishing that
MEARS is primarily nerely a surnane. |In particular, the
Trademar k Exam ni ng Attorney has presented evi dence of
al nost five thousand MEARS surnane references fromthe
Lexi s/ Nexi s USFI ND dat abase, along with proof that the word
“Mears” does not appear in a website known as

www. your di cti onary.com an online, English-I|anguage

dictionary. The Court of Appeals for the Federal G rcuit
has held that this type of evidence is sufficient to

establish a prima facie surnane case. See Hutchi nson

Technol ogy, 852 F.2d at 554, 7 USPQ2d at 1492; Darty, 759

F.2d at 16, 225 USPQ at 653; see also 2 J. Thomas M Cart hy,



McCARTHY ON TRADEMARKS AND UNFAIR COVPETITION, §13. 30, p. 13-50 (4"
ed. 2001).

The Trademark Exam ning Attorney’s Lexis/Nexis USFI ND
evidence is collected fromtel ephone directories and address
books across the country. There is no magi ¢ nunber of
directory listings required to establish a prima facie
surname case. Inre Gegory, 70 USPQ2d 1792 (TTAB 2004); In

re Cazes, 21 USPQ2d 1796, 1797 (TTAB 1991); In re Industrie

Pirelli Societa per Azioni, 9 USPQRd 1564, 1566 (TTAB 1988),

aff’ d unpubl i shed decision No. 89-1231, 883 F.2d 1026 (Fed.
Cir. 1989). Based on the nore than five thousand MEARS
surnanme references in the USFI ND dat abase, we concl ude that
a significant nunber of people in the United States have the
surname “Mears.”?

We note that applicant dism sses the five thousand
listings fromthe USFIND dat abase as representing

“...0.00017461 or 0.01% of the total United States

3 W point out that the evidence in this case is far nore
extensive than that in cases where a surnane was considered rare
and therefore registrable. See e.g. Kahan & Weisz, 508 F.2d at
832, 184 USPQ at 422 (six DUCHARME surnane tel ephone directory
listings); In re Sava Research Corp., 32 USPQ2d 1380 (TTAB

1994) (one hundred SAVA surname tel ephone directory listings);
Bent hi n Managenent, 37 USPQd at 1333 (one hundred BENTHI N sur nane
tel ephone directory listings); Inre Garan, Inc., 3 USPQRd 1537
(TTAB 1987) (si x GARAN tel ephone directory listings and one NEXI S
listing). Inre United Distillers plc, 56 USPQd 1220 ( TTAB 2000)
[single listing of HACKLER in the Manhattan directory and three
uni que listings in Washington DC netro directories].
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popul ation.” However, we find this “percentage-of-the-
entire-popul ation” argunent to be a hollow reed. The rich
diversity of surnanmes in this country is anply reflected in
t he USFI ND conput er dat abase evidence. |If one were to take
a statistical neasurenent of this database for common nanes
like “Smith” or “Jones,” each would constitute a relatively
smal | fraction of the total database content. Gegory,
supra at 1795.

As to the second Benthin factor, there is no clear
evidence in this record that sonmeone with the surnane MEARS
is associated with applicant.* Thus, based on the evidence
currently in this record, this factor is neutral.

The third factor we consider is whether the termhas a
recogni zed neani ng other than that of a surnanme. The
Exam ni ng Attorney has submtted dictionary evidence to show
that MEARS is not listed as a word in a dictionary, thus
indicating that it has no non-surnanme nmeaning. Further, the
Exam ni ng Attorney has nmade of record thirty articles found
in the Trademark Exam ning Attorney’ s conputerized search of

the term“Mears.” These excerpts show that people with the

4 In this regard, we do note that the instant application was
assigned from Nanovis LLC, the originally naned applicant, to

R J. Mears LLC, as a result of a change of nane (executed on July
18, 2003, exactly one week after the filing date herein). Neither
appl i cant nor the Trademark Exam ning Attorney has di scussed
whether this “R J. Mears” trade nane nmight be connected in any way
to an actual person associated with R J. Mars LLC
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surnane “Mears” have been promnent in the world of

aut onobi l e racing. For exanple, excerpts nention Casey
Mears, a budding, top-tier NASCAR racer, who is enul ating

t he success of his uncle, Rick Mears, a four-tine

| ndi anapolis 500 winner. The publicity regardi ng these

i ndi viduals with the surname MEARS indicates that the public
wll viewthe termas a surnane. |In re Gegory, supra.

In the face of this showing, applicant has failed to
denonstrate that the term MEARS has anot her non-surnane
meani ng. At nost, applicant has contended in its brief that
the word “Mears” “appears to be an invented term possibly
derived fromother terns.” Appeal brief, pp. 4 and 7.
However, applicant’s counsel has not explained this argunent
further, and has certainly not given any terns from which
MEARS m ght have been derived, and which woul d be apparent
to consuners. Both the Benthin decision and our primary
reviewing Court clearly require that any ot her neani ng nust
be “recogni zed” by a significant nunber of people. See

Harris-Intertype, supra; Benthin, supra; see also Inr

United Distillers plc, supra [the record shows that

“hackl er” al so nmeans soneone who practices the hackler’s
trade]. As noted above, applicant herein has not even

identified any renote or obscure neanings for this term



Thus, on this point, applicant has failed to rebut the

Trademar k Exam ning Attorney’s prinma facie surnanme case.
We consi der next whether MEARS has the structure and

pronunci ation — or the “look and feel” — of a surnanme. In

re Industrie Pirelli, 9 USPQ2d at 1566. |f a term does not

have the | ook and feel of a surname, such that consuners are
likely to view it as sonething other than a surname, it
woul d not be primarily nmerely a surnane. On this factor,
contrary to applicant’s contention, it is our viewthat
“Mears” woul d be perceived only as a surnane. It has the
structure and pronunci ati on of such surnanes as Meers, Mers
or Mers. See Garan, 3 USPQ2d at 1538. This too contrasts

wth Inre United Distillers plc, supra, cited by applicant

[ HACKLER used in connection with al coholic beverages wl|
not be perceived as primarily nerely a surnanme because this

term does not have the clear “look and feel” of a surnane].

Decision: The refusal to register the term MEARS under

Section 2(e)(4) of the Act is hereby affirned.



